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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE  

SAVE OUR COUNTY, INC.; ) BARBARA FURBECK; ) LAWRENCE GIORDANO, ) 
JAMES GRAVES; and ) THOMAS S. NEUBERGER, )  

v.  

) Plaintiffs, ) )  

) Civil Action No. __________  

) NEW CASTLE COUNTY; ) THE COUNTY COUNCIL OF NEW CASTLE ) 
COUNTY; THE DEPARTMENT OF LAND ) USE, NEW CASTLE COUNTY; DAVID 
M. )  

CULVER, as GENERAL MANAGER, DEPARTMENT OF LAND USE; and BARLEY 
MILL, LLC.  

Defendants.  

) ) ) ) )  

COMPLAINT 
FOR DECLARATORY AND INJUNCTIVE RELIEF  

Plaintiffs, by and through undersigned counsel, hereby bring this verified complaint for a 
declaratory judgment and the issuance of a permanent injunction and other equitable 
remedies, and allege the following in support thereof:  

INTRODUCTION  

1. This case arises from and concerns a rezoning of a large piece several parcels, totaling 
36.8 acres (collectively, the “Parcel”) which is part of Barley Mill Plaza, located at the 
corner of State Route 141 and State Route 48 (Lancaster Pike), in New Castle County, 
Delaware. The rezoning, to category CR (Commercial Regional) permits, inter alia, a 
large, regional shopping center, with big box stores. The rezoning proposal would allow a 
mall the size of ten football fields, fully half the size of the Christiana Mall.  

2. In the review process, deliberation and ultimate approval of that rezoning, first the 
New Castle County Department of Land Use and then the County Council of New Castle 
County acted contrary to procedures mandated by State of Delaware law and required by 
the New Castle County Code. Further, the record of the proceedings before the 
Department and the Council, such as it is, reflects an arbitrary, capricious and, ultimately, 



irrational recommendation (by the Department) and approval (by a 7-6 bare majority vote 
of Council).  

THE PARTIES  

3. Plaintiff Save Our County, Inc. is a non-profit, incorporated citizens group organized 
to support and advocate for rational land use and growth patterns and to preserve distinct 
community character in New Castle County. Its membership is drawn from regions to the 
north and west of the City of Wilmington, which are most directly affected by the 
rezoning. Save Our County, Inc. has been particularly focused on analysis of and 
opposition to the rezoning at Barley Mill Plaza. If not reversed, this rezoning will have 
serious adverse effect on travel patterns of thousands of commuters and area residents 
and will greatly diminish other aspects of the quality of residential life for its members by 
virtue of the light and noise from a large commercial shopping center.  

4. Plaintiff Barbara Furbeck is a homeowner on Westover Road with a direct view of 
Barley Mill Plaza to her west. For all practical purposes, she is adjacent to Barley Mill 
Plaza, except for a one-lane railroad track and a culvert separating the properties. She will 
be adversely affected by the increased noise, bright lighting, poor air quality from 
constant vehicle movement, and what all of those adverse impacts from the rezoning will 
mean for the value of her property and that of her neighbors. Those property values have 
been based on the quiet and generally undisturbed setting of Westover Hills for decades.  
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5. Plaintiff Larry Giordano lives on Downes Drive in Limerick. Limerick lies between 
Route 141 and Centreville Road. It is close enough to the intersection of 141 and the 
Lancaster Pike that cars are seriously impeded in attempting to exit the development by 
the backed up traffic at the stoplight at rush hours. Going west on Lancaster Pike is 
managed with great difficulty. The addition of many thousands of cars when Barley Mill 
Plaza becomes a shopping center will exacerbate his difficulty with the intersection and 
make the situation increasingly unsafe.  

6. Plaintiff James Graves is a homeowner on Barley Mill Road where it curves sharply 
close to the intersection of Centre Road with Route 141. At present, vehicles coming 
around a blind corner often go too fast to avoid a collision with someone exiting onto 
Barley Mill Road. With additional traffic expected on Barley Mill Road as a consequence 
of the rezoning, it is his belief that this will increase the accident potential for his family 
and neighbors and make his neighborhood a less desirable location to raise families.  

7. Plaintiff Thomas S. Neuberger is a homeowner in Anglesey, a development on 
Lancaster Pike located west of the intersection of Routes 141 and 48 where the rezoning 
was allowed and east of the next intersection on Route 141, with Centerville Road. His 
office and the federal and state courthouses are in the City of Wilmington, to the east of 
Barley Mill Plaza. He already experiences a high level of difficulty getting out of his 
development in the morning rush hours, and the building of a major shopping center at 



the intersection of Routes 48 and 141 will seriously impede and extend his commute to 
and from work.  

8. The plaintiffs have both common law and statutory standing to challenge the rezoning 
at issue here. 9 Del.C. § 2609(d). They reside in close proximity to the site and thus  
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their interests are in the zone of interests to be protected by State law and County Code 
provisions regarding zoning and rezoning.  

9. The plaintiffs face irreparable harm and have no adequate remedy at law. Only through 
the exercise of this Court’s equitable powers can they be fully protected from harm, with 
the wrongs addressed effectively.  

10. Defendant New Castle County (“County”) is, and refers in the broadest sense, to the 
government created by delegation from the State of Delaware. Chapter 11, Title 9, 
Delaware Code.  

11. Defendant County Council of New Castle County (“Council”) is the governing body 
of the County. 9 Del.C. § 1521. Among its powers is the power to regulate land use 
through planning and zoning for those areas within the County lying outside of 
incorporated municipalities. 9 Del.C. § 2601.  

12. Defendant New Castle County Department of Land Use (“Department”) is charged 
by State law with certain functions, powers and obligations that are pertinent to this 
litigation, including the maintenance of the official zoning map of the County, as well as 
analyzing any proposed change in the zoning map, holding a public hearing in 
conjunction with the Planning Board of New Castle County, and reporting on the same to 
the Council. 9 Del.C. § 1301(10); 9 Del.C. § 2607.  

13. Defendant David M. Culver is the General Manager of the Department. He has final 
authority over Departmental decisions. He serves at the pleasure of the County Executive.  

14. Defendant Barley Mill, LLC (“BMP LLC”), upon information and belief, is the 
record owner and holds title and control to all of Barley Mill Plaza, including the Parcel. 
BMP  
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LLC was the applicant for the rezoning approval that gives rise to this lawsuit. Its address 
is c/o Stoltz Management, 725 Conshohocken State Road, Bala Cynwyd, Pennsylvania.  

BACKGROUND FACTS  



15. Barley Mill Plaza at present is an office complex of twenty-four low-rise, two- story 
buildings situated throughout a landscaped ninety-two acres. It was built in the 1980’s. 
To the east, Barley Mill Plaza adjoins the long-established Westover Hills 
neighborhoods. On its westerly side, along Route 141, it faces large estates, mature 
residential properties and 130 acres of open space in conservancy. The majority of the 
total perimeter of Barley Mill Plaza (approximately 78% of it) either borders or is across 
the roadway from residential and other low- impact uses (such as the conservancy 
property, two cemeteries, and a youth athletic field). (See Departmental Neighborhood 
maps, attached at Tab 1.)  

16. In September, 2007, BMP LLC purchased Barley Mill Plaza. When purchased, 
Barley Mill Plaza was an operational, well-cared for low-rise office complex.  

17. BMP LLC immediately set out to change the allowable uses at Barley Mill Plaza. In 
May, 2008, it filed with the Department for approval a major land development plan 
which called for a combination of commercial, residential and office space. The plan 
would have involved more than 2.8 million square feet of gross floor area, plus parking 
garages. In order to qualify for permits to build so much commercial space on land zoned 
Office Regional, the development plan had to provide for a large percentage of residential 
space, as well.  

18. This 2008 plan application for Barley Mill Plaza generated significant community 
opposition over its size, scale and character.  

19. Keith Stoltz is a member of BMP LLC and, upon information and belief, appears to 
be a managing member of it. Keith Stoltz is also a member and, upon information and 
belief,  
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also appears to be a managing member of several other one-site single-purpose limited 
liability companies operating out of Stoltz Management offices. These include Greenville 
Center Associates, LLC, 20 Montchanin Associates, LLC and 3704 Kennett LLC. 
(Hereinafter, the term “Stoltz Group” will be a collective reference to these limited 
liability companies, Mr. Stoltz and Stoltz Management.)  

20. In late 2007 and early 2008 the Stoltz Group also filed plans for development of the 
three above-mentioned properties. Two of those plan applications also generated 
significant community opposition.  

21. In that regard, Greenville Center Associates, LLC filed an exploratory plan for the 
Greenville Center which, if approved, would allow, inter alia, a twelve-story high-rise 
with attached high-rise garage.  

22. 20 Montchanin Associates, LLC, owner of the former headquarters building of the 
Columbia Gas Company at 20 Montchanin Road, filed with the Department to lift deed 



restrictions which had been on the property since 1968 and to rezone a two acre portion 
thereof from OR (“Office Regional”) to CN (“Commercial Neighborhood”). The stated 
purpose was to add a separate office building of 36,500 square feet. This, too, generated 
significant community opposition for its impact on an historic and scenic area.  

23. In partial summary and by way of reiteration, in 2008 the Stoltz Group had four 
development proposals on file, three of which faced significant community opposition. 
Indications were they would not have smooth passage through the approval process with 
the government of New Castle County. The Stoltz Group then began negotiations with 
certain community groups.  
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24. The stance of the Stoltz Group toward the negotiations was stated by its chief 
operating officer in a letter of October 20, 2008, to a civic association as follows:  

Our existing, filed plans, are working their way through the County land use process, but 
we have taken steps to slow down that process for a short period of time to present this 
alternate for your consideration. In the course of your evaluation, we request that all four 
projects continue to be addressed simultaneously as they currently are today. We are open 
to some minor modifications, but we will not negotiate the specifics of each project 
individually.  

In other words, the Stoltz Group proposition was essentially “all or nothing,” thereby 
setting up a dynamic whereby it could obtain some momentum for all of its proposals if it 
could gain some adherence, or at least a lessening of opposition, from citizens who might 
live closer to one of its projects.  

25. The negotiations concluded with an Agreement dated as of December 31, 2010, 
between, on the one hand, the four Stoltz Group limited liability companies which 
controlled the four sites, and, on the other, one civic association. Among other provisions, 
this confidentially negotiated Agreement provided for a separate, so-called “Compromise 
Plan” for each of the sites, including the Barley Mill Plaza site. The Agreement called for 
the Stoltz Group to submit the Compromise Plans to the Department, while holding its 
earlier plans and applications in abeyance. While including separate timetables for the 
Stoltz Group to obtain approval on the various compromise plans, the Agreement 
continued the “all or nothing” approach. Specifically, when speaking to the “Compromise 
Plan Process,” the Agreement provided as follows:  

In the event that rezoning approval, Preliminary Plan approval, approval of the parking 
variances, approval of the deed restriction amendment or approval of the Record Plans 
contemplated in this Agreement, as applicable, are not obtained from New Castle County 
for all of the Properties, CRG understands that Stoltz is free to abandon all (and not just 
some) of the Compromise Plans and undertake, upon restoring the status quo ante with 
respect to all Properties for which any requested approvals and/or rezoning had  
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already been obtained, (and) to continue processing the Filed Plans ....  

(Emphasis added.) (The term “Filed Plans” was the term in the Agreement for the 
original plans which the Stoltz Group had filed for Barley Mill Plaza and the Greenville 
Center.)  

26. The Agreement further stated the express understanding on the part of the Stoltz 
Group that its negotiating counterparty, Citizens For Responsible Growth in New Castle 
County, Inc. (“CRG”) “has no authority to, and has not purported to, bind any person or 
organization other than itself.”  

THE REZONING APPLICATION FOR BARLEY MILL PLAZA  

27. As the aforementioned Agreement was being finalized, in January, 2011, the Stoltz 
Group submitted a new major land development plan to the Department for Barley Mill 
Plaza. Unlike the first-filed plan, it eliminated any residential component. It proposed 
much more intrusive and intensive commercial construction than the original plan, 
including big box stores and eight freestanding pad sites, five of which would be along 
Route 141. Freestanding restaurants and other businesses could go on those pads.  

28. The nature and intensity of the commercial development being proposed was not 
permissible under the existing Office Regional zoning. To accomplish what BMP LLC 
was now requesting, a rezoning would be required, to the “CR” classification 
(“Commercial Regional”). To that end, the parcels composing the front portion of Barley 
Mill Plaza, all along its border on Route rezoned. (See Rezoning map from the Zoning 
Ordinance, No. 11-050, attached hereto at Tab 2.)  

29. In accordance with State statute and long-standing procedures, the rezoning 
application was referred to the Department for review, a public hearing and 
recommendation to  
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the Council. 9 Del.C. § 2607. The Department reported a favorable recommendation to 
the Council on June 21, 2011.  

30. The favorable recommendation was very consequential, since the rezoning ordinance 
(“Ordinance”) passed by a bare margin majority, with seven councilpersons voting in 
favor and six opposed. Had the Department recommended against the rezoning, then by 
State statute, 9 Del.C. § 2614, a two-thirds vote would have been required nine 
affirmative votes and, presumably, the rezoning would not have been passed.  

31. Of note, the Planning Board of New Castle County nine citizens charged under the 
New Castle County Code with the power and duty “to review, hear, consider and make 



recommendations to approve or disapprove applications for zoning map amendments,” 
After participating in the public hearing convened by the Department and, presumably, 
having access to the Departmental information, the Board voted against approval of the 
rezoning�. However, the negative recommendation by the Board, while influential with 
some of the councilpersons who voted against the rezoning, did not have the same 
statutory effect of increasing the Council’s vote requirement.  

COUNT I  

LEGAL ERROR / FAILURE TO CONSIDER TRAFFIC IMPACT PRIOR TO 
REZONING  

32. The power to zone, and to rezone, is delegated to Council from the State. 9 Del.C. § 
2601. The rezoning process resembles a judicial determination, and its exercise must 
conform with standards by State law.  

33. Among other requirements, State law mandates that Council consider “the effects of 
existing traffic, projected traffic growth in areas surrounding a proposed zoning  
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reclassification and the projected traffic generated by the proposed site development for 
which the zoning reclassification is sought.” 9 Del.C. § 2662(4). That mandate was not 
followed here. In fact, it was deliberately and erroneously ignored.  

34. To repeat, the Parcel is at the northeast corner of Lancaster Pike and 141. Both roads 
are highly congested commuter routes. Lancaster Pike is the main commuting corridor 
from Hockessin and nearby Pennsylvania to the west, to downtown Wilmington on the 
east. Route 141 is a major cross-county route to Kirkwood Highway and Interstate 95 to 
the south, and the DuPont Experimental Station, the A.I. DuPont Childrens’ Hospital and 
greater Concord Pike to the north. Thirty years of planning and $230 million in taxpayer 
funds have been invested in streamlining the corridor, and still there is a well-known 
chokepoint on Route 141 over the two-lane Tyler McConnell Bridge just one mile from 
the site. Simple common sense is that putting a regional shopping mall at that location 
will greatly and adversely impact traffic congestion commuters already. Further, a 
regional mall will operate seven days per week, congesting those roads far more than 
they are now by the office use at Barley Mill Plaza.  

35. In fact, no one denied that there will be adverse traffic impact. As to traffic, even the 
Department, which recommended in favor of the rezoning, said in its June 21st report to 
the Council that:  

Development pattern .... Lancaster Pike is one of several primary  

arteries carrying traffic straight to and out of downtown Wilmington, while Centre Road 
functions as part of the road network carrying traffic to a variety of other large and 



industrial employment centers located along SR 141 from Concord Pike (U.S. 202) to SR 
9 in New Castle.  

***  
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Technical Advisory Agency Review .... In conjunction with the  

submission of a revised preliminary plan, DelDOT has instructed the applicant to perform 
a Traffic Operational Analysis (TOA) at fifteen existing and proposed intersections along 
the SR 48 and SR 141 corridors. The applicant will be providing current traffic counts at 
these intersections and will be required to determine existing and proposed levels of 
service at the intersections. DelDOT will analyze the results and determine what if any 
improvements will be necessary to accommodate the plan. It should be noted that the 
final analysis and identification of required improvements are not required until to (sic) 
record plan approval.  

***  

.... Mr. Tracey [the attorney for BMP LLC] concluded that the traffic operational analysis 
will identify the highway improvements needed and he added that the proposed storm 
water management facilities on the plan will assist in the larger regional needs of the 
area.  

***  

Public comment at the hearing .... Several opposition speakers  

utilized a PowerPoint presentation highlighting their issues. Traffic issues were far and 
away the most important and most object to the strain that will be placed on the Tyler 
McConnell Bridge and the ability of SR 141 and SR 48 to handle both the am and pm 
peak periods. Another important issue was the establishment of this site as a major 
commercial retail center and the impacts and potential precedents the CR zoning might 
have on other properties along both major arterials.  

***  

Applicant rebuttal .... In rebuttal after the public comment period, Mr. Tracey stated that 
there will be a traffic analysis performed on the proposal and it will likely lead to a (sic) 
additional highway improvements of which the developer will contribute their fair share 
costs. The County Code requires all of this information in advance of record plan 
approval.  

***  
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Department analysis .... Except for traffic issues, since a major  

office complex already exist (sic) on this site the inclusion of a commercial center is a 
reasonable fit for this intersection ....  

The Department acknowledges that much debate has occurred over traffic issues and 
whatever improvements might be necessary to accommodate the rezoning. In order for 
this project to be approved and recorded this issue will ultimately need to be resolved 
with the cooperation of DelDOT.  

(Emphasis added.) As to the traffic impact, the basic thrust of the Department’s report 
was to sidestep it; that is, recommending a favorable vote on the rezoning while saying 
that there would be time enough to deal with traffic analysis later.  

36. repeatedly given by defendant Culver, General Manager of the Department, at the 
Planning Board public hearings, as well as at a Council workshop and at two subsequent 
Council meetings on the amendatory ordinance. That advice was repeated forcefully 
numerous times as well by the attorney representing the applicant, BMP LLC.  

37. Council followed that erroneous and illogical advice of not waiting for the analysis 
from the Delaware Department of Transportation and otherwise not addressing the traffic 
issue before taking the vote to rezone. Of the bare majority of seven councilpersons who 
voted in favor of the rezoning, one expressly stated that he would have preferred to have 
had traffic impact data and a commitment to fund road improvements before having to 
vote. Three of the others who voted in favor, while not articulating much by way of their 
rationale, referred to relying on the recommendation of the Department, which 
recommendation, excerpted above, was that a consideration of traffic impact should wait, 
and need not be addressed prior to the rezoning vote.  
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38. It was legal error, in contravention of State law, for Council to have voted on the 
rezoning before receiving a traffic analysis and considering same. 9 Del. C. § 2662(4).  

39. In the event the defendants seek to rely upon and justify their actions and vote (while 
shunting aside traffic considerations) as somehow being in accordance with the 
procedures envisioned in an agreement between the County and DelDOT, then to the 
extent any such agreement or understanding might be interpreted contrary to the State 
statute, 9 Del.C. § 2662(4), cited above, then it would be ultra vires and invalid.  

40. In the event the defendants seek to synthesize harmony between the requirements of 
the State statute, 9 Del.C. § 2662(4), and their actions and vote based upon a provision (a 
relatively recent provision) in the Unified Development Code (“UDC”) of New Castle 



County § 40.31.113,G that provision is ultra vires and invalid. That provision, titled 
“County Council rezoning hearing and decision,” states, inter alia, that:  

The effective date of the rezoning shall occur at plan recordation and the Official Zoning 
Map of New Castle County shall not be changed until that date. If there is no plan to be 
recorded associated with the rezoning, the effective date of the rezoning shall be the date 
the rezoning ordinance is signed by the County Executive.  

But that bit of semantic legerdemain does not save the vote here from statutory illegality. 
Whether or not the rezoning ordinance approved by the Council on October 25, 2011, has 
found its way into the Official Zoning Map of New Castle County or will be delayed, the 
fact is that the O�captioned “Revise Zoning Map: Christiana Hundred, north side, 
Lancaster Pike (etc.)” was voted upon and approved before receiving the statutorily 
required traffic information for which the zoning reclassification was sought.  

41. In the event the defendants might seek to rely upon and justify their actions and vote 
upon an assumption that traffic will be addressed later, at record plan stage, and even if 
the  
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assumption is correct, that nonetheless is an abdication of Council’s statutory role. At the 
final record plan stage, Council will not be able to substantively change the plan based 
upon any traffic analyses that may have arrived by that point. Rather, at that stage, 
Council’s role is basically ministerial, in that while it can ask questions of the 
Department relating to technical compliance with its Code, that is limited to two 
occasions at most (i.e., two referrals back to the Department), at which point approval is 
mandatory and “Council shall adopt the resolution of approval.” NCC Code, § 
40.31.114,D.  

42. Further, besides being in violation of a State statutory mandate, the failure to consider 
traffic impact on a matter of this size and scope is so absolutely illogical as to be 
irrational, arbitrary and capricious, particularly when a study evidently was underway. 
(See, infra at para. 65.)  

COUNT II PROCEDURAL IRREGULARITY  

43. When the County exercises the zoning power delegated to it by the State, that power 
has to be exercised with procedural regularity and adherence to statutory and decisional 
standards.  

44. Traffic not considered. As alleged in Count I, supra, the County defendants violated 
St�Del.C. § 2662(4� from the proposed rezoning, neither when the proposed rezoning 
was reviewed by the Department nor when it was voted upon by the Council. In fact, the 
topic was expressly shunted aside.  



45. The Council also violated its own practices by acting without traffic data and 
DelDOT concurrence, in contrast to its past insistence upon receiving that type of input 
and  
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information before taking up a possible rezoning at Governor’s Square Shopping Center, 
a project one-sixth the size of the Barley Mill Plaza project.  

46. Beyond that, and as described next below, there were other procedural irregularities 
so substantial that by themselves they warrant a declaration that the rezoning should be 
declared invalid and returned for a fresh review process and vote. Alternatively, the 
procedural irregularities were at least sufficiently substantial as to overcome any 
“presumption of regularity” when the substantive recommendations of the Department 
and the vote of the seven member majority of Council are being reviewed.  

47. The add-ons. Ten conditions added to the Ordinance after its introduction turned  

the tide at the Council vote on October 25, 2011. There is ambiguity in those briefly-
stated conditions, leaving doubt as to their full meaning and as to whether they will be 
substantively significant or even enforceable. However, to the ex� least one member of 
the seven-member majority stated as such they should have been part of the prior 
Departmental analysis and public hearing process.  

48. One of the topics purportedly being addressed by one of the add-ons was downstream 
flooding in Elsmere and elsewhere. However, although downstream flooding had been 
mentioned as a topic of concern at the June public hearing, no substantive details were 
provided about that topic in the Departmental Report to Council.  

49. At the October 25th Council meeting, several councilmembers told of being at a 
meeting with the Delaware Department of Natural Resources and Environmental Control 
(“DNREC”) and the Soil and Water Conservation District just the day before the Council 
vote and the assurances they drew from that. though not desirable  
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and need not confine consideration to the record of proceedings itself, that alone is not 
what occurred here. The non-record DNREC meeting, and the assurances purportedly 
obtained in that meeting, were only orally summarized to the Council, without 
documentation, by the several councilmember participants. What those councilmembers 
were reporting should then have been the subject of professional review and a public 
hearing, which undoubtedly would have carried with it a requirement for express 
documentation. As it was, and as with the traffic issue, Council was voting on a highly 
technical matter without the requisite independent professional analysis and 
documentation.  



50. No fiscal note regarding enforcement of add-ons. Council Rule 2.2.7, in  

conjunction with New Castle County Code, § 14.01.007A, provides that the Chief 
Financial Officer or designee is to attach “a fiscal note to each proposed Ordinance prior 
to its introduction by County Council. The fiscal note shall reflect a three (3) year fiscal 
projection of the proposed legislation.” Further, Council Rule 2.4.2.1 provides that “Best 
efforts shall be used to secure from the Department of Finance a revised fiscal note on 
any floor amendments that would substantively revise the fiscal impact as noted in the 
fiscal note of the legislation being amended.”  

51. At the October 11, 2011 Council meeting, the sponsor of the Ordinance proposed 
adding an amendment purportedly to restrict development of certain portions of the site 
through deed restrictions. During the discussion on the proposed amendment, it was 
observed by a member of the public that County enforcement of the proposed restrictions 
could prove quite expensive, and that the County had recently spent hundreds of 
thousands of dollars in just enforcing one restriction relating to the development of the 
Pike Creek Valley Golf Course. When proposed October 11th, the amendment initially 
included nine restrictions, and a tenth was  
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added on October 25th. Yet, despite the obvious fiscal impact arising from the 
amendments, which would substantively revise the fiscal impact of the Ordinance, there 
was no evidence of any effort to include an assessment of the fiscal impact. Hence, when 
the Ordinance passed at the next Council meeting, on October 25, 2011, the fiscal note 
remained unamended, stating, among other things, that the “Rezoning Ordinance will 
have no immediate fiscal impact on the County.” This failure to provide an appropriate 
fiscal note is a violation of the Council’s rules and of the public’s right to be informed of 
the cost of any substantive amendment.  

52. Genesis in conflicted representation. The New Castle County Ethics Commission  

ruled on February 17, 2011 that the elevation of the Council President to County 
Executive created a conflict of interest for him because his wife, as an attorney, was 
working on land use matters for developers. One of those developers was the Stoltz 
Group. As attorney for Barley Mill, LLC and other Stoltz Group properties, she had been 
steering the projects through the County approval process for three years. Following the 
ruling of the Ethics Commission, the attorney announced she would resign, but that did 
not occur until BMP LLC filed its second plan, the so-called “compromise plan,” for the 
site. While the Departmental review and favorable report on the second plan came later, 
after BMP LLC was represented by replacement counsel, it would appear that the 
orientation and mindset of the Department and its General Manager toward major 
development at Barley Mill Plaza was already in place. Particularly when the Council 
implicitly is placing its reliance upon the fairness and veracity of a Departmental review 
should be conducted and then reported with total impartiality.  



53. Inadequate statement of reasons on record. As part of the rezoning process,  

which is quasi-judicial, the Council must provide a comprehensible statement for the 
reasons  
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underlying the result. While every councilperson need not supply page-and-verse when 
voting, there is a responsibility to provide the reasoning supporting the decision in a 
manner rationally tied to the record before it.  

54. Many of the seven who voted in favor of the Ordinance did little more than refer to 
the favorable Department recommendation. Whether or not that is sufficient in the 
abstract to satisfy the procedural obligation in some matters, here it decidedly was not, 
since the Departmental Report was facile and conclusory. As excerpted above, in para. 
35, the Report sidestepped any discussion of the traffic problems posed, which most 
assuredly would have the greatest impact on the greatest number of County residents, the 
County itself. And as will be demonstrated infra, at paras. 56-66, the Departmental 
Report neither provided nor reflected substantive analysis of other factors which, by 
statute, must be considered on a rezoning. The insufficiency of the Report was 
remarkable for a rezoning vote, especially on a site this large, with the potential for 
permanent adverse consequences so apparent. In such circumstances, Council has not met 
its procedural obligation by simply citing to a Departmental Report when the report itself 
was inadequate relative to what is involved and what it purported to represent.  

COUNT III 
ARBITRARY, CAPRICIOUS AND IRRATIONAL  

55. The record is devoid of substantial evidence to support the Departmental 
recommendation and the Councilmanic vote. Rather, and as set forth below, in critical 
regards the record reflects arbitrary, capricious and irrational Departmental 
recommendations and Councilmanic conclusions.  

56. Comprehensive Development Plan. By State law, once a Comprehensive  

Development Plan has been adopted by the County, all amendments to the zoning map 
either  
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must be consistent with the comprehensive plan, or the comprehensive plan itself must be 
expressly amended to achieve consistency. 9 Del.C. §§ 1305 and 2607. The zoning map 
itself then has the force of law. 9 Del.C. § 2659.  

57. County Code is in accord with State law. UDC § 40.31.410. It provides that when 
determining whether a zoning map amendment should be recommended (by the 



Department) or approved (by the Council), there must be “consistency with the 
Comprehensive Development Plan.”  

58. The significance and legal scrutiny given to zoning designations arises from an intent 
to set the legal rules by which residents, institutions and businesses choose their locations 
and make important, long-term investment decisions.  

59. The 2007 New Castle County Comprehensive Plan Update identifies Barley Mill 
Plaza as a “Community Redevelopment” area. By that identification, it encourages 
mixed-use developments, rather than commercial developments that are not supported by 
community needs, region, well beyond the community.  

60. The Departmental Report finessed this topic. It did note that the 2007 Comprehensive 
Plan Update designates the Barley Mill Plaza property as a community redevelopment 
area. However, it went on to characterize the Barley Mill Plan as “a redevelopment 
proposal located on two major arterial highways” and that “while the comprehensive plan 
encourages mixed use developments, it also recognizes the need to identify certain areas 
of the County that can support additional commercial and office development.” Basically, 
what the Department said there could be said of virtually any major intersection within  
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the County, and there is no substantial basis in the record to ignore the community 
redevelopment designation.  

61. When casting their votes on the rezoning amendment, three councilpersons (of the 
seven who voted in favor) did little more than cite reliance upon the Department. Hence, 
there is no evidence of record that the Council, when it voted in favor, gave particular 
attention to the evident incongruity between what was being proposed and the present 
zoning map and comprehensive plan.  

62. Other requisite factors neglected or subverted. Another factor to be considered  

before a zoning map amendment is recommended and then approved is “consistency with 
the character of the neighborhood.” UDC § 40.31.410,B. The rezoning that was 
recommended and then approved here is wholly inconsistent with the character of the 
neighborhood. There are no strip malls or commercial establishments along Route 141 
from Faulkland Road to Fairfax, a distance of five miles. Barley Mill Plaza is bordered 
by residential neighborhoods or low-impact uses on 78% of its perimeter. A mere 9% 
adjoins commercial space, to the east along Lancaster Pike. Across Route 141 there is a 
130 acre land preserve and across Lancaster Pike there are two well landscaped office 
parks, and nothing commercial.  

63. Departmental recommendation all but mischaracterized the topography. It said that 
“the residential neighborhoods for the most part are all somewhat removed from any 
direct impact with this development. The railroad provides a significant buffer to the 



communities to the northeast.” That is not a substantial finding; if anything, it is a 
substantial mischaracterization of the topography, in three regards:  
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(a) “The railroad” referenced is a one-line track mostly at grade. Far from being a 
“significant buffer,” it will be no buffer at all against the noise, light and sound 
emanating from the commercial establishments.  

(b) The residential neighborhoods are not “all somewhat removed from any direct impact 
with this development.” The intersection of Centre Road and 141 is directly across 141 
from the broad side of the proposed mall. Within a few hundred feet of leaving their 
home, the plaintiffs in that area to the west will be facing a mall where presently stands 
low-rise (two story/22 foot) office buildings in an office park, landscaped with trees, 
which is quiet during the day and substantially inactive on weekends. Basically just office 
workers are drawn to the site, in contrast to what a mall would draw. It is arbitrary, 
unstudied and unreasonable to say, as the Department has done, that “since a major office 
complex already exists on this site the inclusion of a [regional] commercial center is a 
reasonable fit for this intersection.”  

(c) The rezoning only made the headway it did because it was considered as part of a 
“larger redevelopment proposal” for the entire 92 acres of Barley Mill Plaza. Having 
invoked that, it was capricious to then shift and attempt to confine focus to just the front 
40% of the site, and suggest that the back 60% of the site is somehow sheltering the 
neighbors to the east.  

64. In the Departmental Report, similar conclusory, short shrift was given to other factors 
which are statutorily mandated for consideration before a zoning map amendment is 
recommended or approved. The factors of “Consistency with zoning and use of nearby 
properties” and “Affect on nearby properties” were not given reasoned analysis. The 
bald, conclusory language in the Departmental Report could have read virtually the same 
for any major intersection.  
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65. The non-treatment of the traffic situation was particularly illogical, even if, contrary 
to what is law, traffic studies were not a pre-vote requirement. The adverse effect of the 
traffic to and from regional malls is a perpetual issue throughout the County and State, 
and the basis for concern here was made evident from lay witnesses.  

66. As stated in paras. 54 and 61, above, the councilpersons gave very little rationale 
when announcing their vote in favor, other than by referring to the Departmental 
recommendation in favor. Except for the applicant’s counsel, no one at the Council 
meetings stated that the rezoning criteria had been affirmatively met. In fact, in the final 
hour of discussion, the presiding officer all but stated that the project would be out of 



character with the The record, therefore, is devoid of any substantial consideration of the 
appropriate factors.  

67. “Redevelopment” mischaracterization. The Department ruled that the rezoning  

application was part of a “redevelopment proposal.” As a redevelopment, the applicant, 
BMP LLC, gained a toehold to get by the existing Comprehensive Plan designation for 
the property (paras. 56-61, supra.). Also, as a redevelopment, there would be a waiver of 
substantial impact fees.  

68. However, it was error to consider and treat this as “redevelopment.” By the 
elopment” is defined as:  

A process used to identify previously developed land that is now vacant, abandoned or 
underutilized real property where older structures if they exist are rehabilitated or 
replaced.  

That description does not pertain to Barley Mill Plaza by any straightforward measure. 
Nor is there any evidence in either the public hearing record or the Council record to 
suggest that this is  
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a true “redevelopment” proposal. It does not accord with the statutory statement of 
purpose for redevelopment:  

a. Purpose. Redevelopment is intended to facilitate and encourage the continued viability 
of previously developed land by granting a credit for both extractive use sites and 
Brownfields; and for sites with legally existing gross floor area (GFA) that has been 
demolished by more than fifty (50) percent of its GFA. New construction may be 
configured or located elsewhere on the site although rehabilitation or restoration of 
existing structures is highly recommended.  

UDC § 40.08.130,B.,6. (Emphasis added.) 
69. Moreover, rezoning the 36.8 acres was not necessary to “redevelop” the property  

in any event. The rezoning was simply grafted to the alleged redevelopment to obtain the 
benefits granted to redevelopment projects and, as stated by Culver, General Manager of 
the Department, to give BMP LLC more commercial footage per unit and far more 
commercial uses than could be achieved under the existing, OR zoning.  

70. Stormwater management illusory thus far. Several members who voted in the  

majority seemingly prevailed for their constituents in areas downstream by insisting that 
the eastern-most stormwater management pond in the plan would be constructed during 
the first phase of construction. That was written into the rezoning ordinance as one of the 



add-ons. However, what was lacking is a technical determination as to whether that plan, 
and pond, would have the beneficial and affirmative curative effect by which it was 
touted to the Council. There is no unlimited commitment on the part of BMP LLC to do 
“whatever is required” to address downstream concerns; rather, there is only an 
obligation to do what the County requires in the future, and there is absolutely no 
evidence in the record that DNREC or the County has a requirement or intends to require 
that BMP LLC do anything positive to ameliorate the situation  
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-off from the site.  

71. The rush itself was capricious and unreasonable. To reiterate, Council voted on a  

36.8 acre rezoning (a) without traffic analysis, or even any consideration of the subject, 
although a study called for by DelDOT was underway; (b) without the benefit of 
independent stormwater analysis; and (c) without a revised fiscal note. There was no 
logical and valid reason why the vote on the Ordinance could not have been deferred for 
those steps to be completed and the corresponding details to be obtained.  

72. Consideration of other Stoltz Group sites, the Greenville Center in particular. The 
Departmental Report did not expressly state that one of the reasons it was recommending 
in favor of the proposal was the fact that it was part of the compromise with the Stoltz 
Group which concerned both Barley Mill Plaza and the other sites owned and controlled 
by the Stoltz Group. Rather, as to that, the Report just artfully stated that “New Castle 
County does acknowledge the significant agreement reached by these parties.” However, 
at the public hearing and later before Council, a proponent from the community group 
which had negotiated with Stoltz went on at great length about the internal linkage on the 
compromise, the all-or-nothing approach which the Stoltz Group had orchestrated. In 
particular, she spoke of concern for a chain of possible adverse consequences, such that if 
the Council were not to approve the application of BMP LLC, then she and her neighbors 
closer in vicinity to the Greenville Center might be faced with a twelve- story building, 
for the Stoltz Group could then pull back on its “compromise plan” for Greenville Center, 
too. No one from the Department and no legal officer from the County gave contrary 
advice, and when several Council members attempted to test the hypothesis by asking the 
attorney for proponent BMP LLC, his answer was noncommittal, and he would not rule it 
out.  
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73. This linkage between site applications should not have been a cognizable factor. UDC 
§ 40.31.410, in addition to requiring consistency with the comprehensive development 
plan, speaks in terms of consistency with the character of the neighborhood and the 
consistency and affect on nearby properties. Just because an applicant is fortunate 
enough to own other sites throughout the County, there is nothing in the Code which 
authorizes the County to accede to a linked power play of that sort. There is nothing 



which states that, say, the “effect on distant areas where there are properties controlled by 
the same group,” is an appropriate factor for consideration when considering whether a 
proposed rezoning amendment satisfies standards and criteria and should be allowed.  

WHEREFORE, plaintiffs pray for the following relief:  

A. A declaration that the Department erred in its review and reporting process by not 
awaiting, and thereby not considering, data on the effects of the existing traffic, projected 
traffic growth in areas surrounding the site, and the projected traffic generated by the 
proposed site development, as mandated by 9 Del.C. § 2662(4);  

B. A declaration that the Department erred by not providing traffic analysis to the 
Planning Board and to the Council before those bodies were to deliberate and decide;  

C. A declaration that the Departmental Report provided inadequate analysis and lacked 
substantial evidence to support a conclusion that the standards for rezoning were met;  

D. A declaration that the vote of Council was invalid for having been taken before receipt 
and consideration of the statutorily mandated traffic information;  

E. A declaration that the vote of Council was procedurally irregular and substantively 
illegal, being arbitrary and capricious in several critical regards;  

F. A declaration that the vote of Council to rezone was arbitrary and capricious;  
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G. An injunction against the issuance of any demolition or building permit and any 
further progression to reconfigure Barley Mill Plaza until the statutorily-required traffic 
information is provided after having been analyzed and reported upon independently, and 
only then may the rezoning be voted upon by Council;  

8. Such further relief as is equitable in the circumstances; and  
9. Costs of litigation.  

December 27, 2011  
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/s/ Jeffrey S. Goddess (No. 630)  

_______________________________ Jeffrey S. Goddess (No. 630) Rosenthal, Monhait 
& Goddess, P.A. 919 N. Market Street, Suite 1401  

P. O. Box 1070 
Wilmington, DE 19899-1070 (302) 656-4433  



Attorney for Plaintiffs  

EFiled: Dec 27 2011 4:14PM EST Transaction ID 41578497 
Case No. 7151-  

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE  

SAVE OUR COUNTY, INC.; ) BARBARA FURBECK; ) LAWRENCE GIORDANO, ) 
JAMES GRAVES; and ) THOMAS S. NEUBERGER, )  

v.  

) Plaintiffs, ) )  

) Civil Action No. __________  

) NEW CASTLE COUNTY; ) THE COUNTY COUNCIL OF NEW CASTLE ) 
COUNTY; THE DEPARTMENT OF LAND ) USE, NEW CASTLE COUNTY; DAVID 
M. )  

CULVER, as GENERAL MANAGER, DEPARTMENT OF LAND USE; and BARLEY 
MILL, LLC.  

Defendants.  

) ) ) ) )  

COMPLAINT 
FOR DECLARATORY AND INJUNCTIVE RELIEF  

Plaintiffs, by and through undersigned counsel, hereby bring this verified complaint for a 
declaratory judgment and the issuance of a permanent injunction and other equitable 
remedies, and allege the following in support thereof:  

INTRODUCTION  

1. This case arises from and concerns a rezoning of a large piece several parcels, totaling 
36.8 acres (collectively, the “Parcel”) which is part of Barley Mill Plaza, located at the 
corner of State Route 141 and State Route 48 (Lancaster Pike), in New Castle County, 
Delaware. The rezoning, to category CR (Commercial Regional) permits, inter alia, a 
large, regional shopping center, with big box stores. The rezoning proposal would allow a 
mall the size of ten football fields, fully half the size of the Christiana Mall.  

2. In the review process, deliberation and ultimate approval of that rezoning, first the 
New Castle County Department of Land Use and then the County Council of New Castle 
County acted contrary to procedures mandated by State of Delaware law and required by 



the New Castle County Code. Further, the record of the proceedings before the 
Department and the Council, such as it is, reflects an arbitrary, capricious and, ultimately, 
irrational recommendation (by the Department) and approval (by a 7-6 bare majority vote 
of Council).  

THE PARTIES  

3. Plaintiff Save Our County, Inc. is a non-profit, incorporated citizens group organized 
to support and advocate for rational land use and growth patterns and to preserve distinct 
community character in New Castle County. Its membership is drawn from regions to the 
north and west of the City of Wilmington, which are most directly affected by the 
rezoning. Save Our County, Inc. has been particularly focused on analysis of and 
opposition to the rezoning at Barley Mill Plaza. If not reversed, this rezoning will have 
serious adverse effect on travel patterns of thousands of commuters and area residents 
and will greatly diminish other aspects of the quality of residential life for its members by 
virtue of the light and noise from a large commercial shopping center.  

4. Plaintiff Barbara Furbeck is a homeowner on Westover Road with a direct view of 
Barley Mill Plaza to her west. For all practical purposes, she is adjacent to Barley Mill 
Plaza, except for a one-lane railroad track and a culvert separating the properties. She will 
be adversely affected by the increased noise, bright lighting, poor air quality from 
constant vehicle movement, and what all of those adverse impacts from the rezoning will 
mean for the value of her property and that of her neighbors. Those property values have 
been based on the quiet and generally undisturbed setting of Westover Hills for decades.  
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5. Plaintiff Larry Giordano lives on Downes Drive in Limerick. Limerick lies between 
Route 141 and Centreville Road. It is close enough to the intersection of 141 and the 
Lancaster Pike that cars are seriously impeded in attempting to exit the development by 
the backed up traffic at the stoplight at rush hours. Going west on Lancaster Pike is 
managed with great difficulty. The addition of many thousands of cars when Barley Mill 
Plaza becomes a shopping center will exacerbate his difficulty with the intersection and 
make the situation increasingly unsafe.  

6. Plaintiff James Graves is a homeowner on Barley Mill Road where it curves sharply 
close to the intersection of Centre Road with Route 141. At present, vehicles coming 
around a blind corner often go too fast to avoid a collision with someone exiting onto 
Barley Mill Road. With additional traffic expected on Barley Mill Road as a consequence 
of the rezoning, it is his belief that this will increase the accident potential for his family 
and neighbors and make his neighborhood a less desirable location to raise families.  

7. Plaintiff Thomas S. Neuberger is a homeowner in Anglesey, a development on 
Lancaster Pike located west of the intersection of Routes 141 and 48 where the rezoning 
was allowed and east of the next intersection on Route 141, with Centerville Road. His 
office and the federal and state courthouses are in the City of Wilmington, to the east of 



Barley Mill Plaza. He already experiences a high level of difficulty getting out of his 
development in the morning rush hours, and the building of a major shopping center at 
the intersection of Routes 48 and 141 will seriously impede and extend his commute to 
and from work.  

8. The plaintiffs have both common law and statutory standing to challenge the rezoning 
at issue here. 9 Del.C. § 2609(d). They reside in close proximity to the site and thus  
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their interests are in the zone of interests to be protected by State law and County Code 
provisions regarding zoning and rezoning.  

9. The plaintiffs face irreparable harm and have no adequate remedy at law. Only through 
the exercise of this Court’s equitable powers can they be fully protected from harm, with 
the wrongs addressed effectively.  

10. Defendant New Castle County (“County”) is, and refers in the broadest sense, to the 
government created by delegation from the State of Delaware. Chapter 11, Title 9, 
Delaware Code.  

11. Defendant County Council of New Castle County (“Council”) is the governing body 
of the County. 9 Del.C. § 1521. Among its powers is the power to regulate land use 
through planning and zoning for those areas within the County lying outside of 
incorporated municipalities. 9 Del.C. § 2601.  

12. Defendant New Castle County Department of Land Use (“Department”) is charged 
by State law with certain functions, powers and obligations that are pertinent to this 
litigation, including the maintenance of the official zoning map of the County, as well as 
analyzing any proposed change in the zoning map, holding a public hearing in 
conjunction with the Planning Board of New Castle County, and reporting on the same to 
the Council. 9 Del.C. § 1301(10); 9 Del.C. § 2607.  

13. Defendant David M. Culver is the General Manager of the Department. He has final 
authority over Departmental decisions. He serves at the pleasure of the County Executive.  

14. Defendant Barley Mill, LLC (“BMP LLC”), upon information and belief, is the 
record owner and holds title and control to all of Barley Mill Plaza, including the Parcel. 
BMP  
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LLC was the applicant for the rezoning approval that gives rise to this lawsuit. Its address 
is c/o Stoltz Management, 725 Conshohocken State Road, Bala Cynwyd, Pennsylvania.  

BACKGROUND FACTS  



15. Barley Mill Plaza at present is an office complex of twenty-four low-rise, two- story 
buildings situated throughout a landscaped ninety-two acres. It was built in the 1980’s. 
To the east, Barley Mill Plaza adjoins the long-established Westover Hills 
neighborhoods. On its westerly side, along Route 141, it faces large estates, mature 
residential properties and 130 acres of open space in conservancy. The majority of the 
total perimeter of Barley Mill Plaza (approximately 78% of it) either borders or is across 
the roadway from residential and other low- impact uses (such as the conservancy 
property, two cemeteries, and a youth athletic field). (See Departmental Neighborhood 
maps, attached at Tab 1.)  

16. In September, 2007, BMP LLC purchased Barley Mill Plaza. When purchased, 
Barley Mill Plaza was an operational, well-cared for low-rise office complex.  

17. BMP LLC immediately set out to change the allowable uses at Barley Mill Plaza. In 
May, 2008, it filed with the Department for approval a major land development plan 
which called for a combination of commercial, residential and office space. The plan 
would have involved more than 2.8 million square feet of gross floor area, plus parking 
garages. In order to qualify for permits to build so much commercial space on land zoned 
Office Regional, the development plan had to provide for a large percentage of residential 
space, as well.  

18. This 2008 plan application for Barley Mill Plaza generated significant community 
opposition over its size, scale and character.  

19. Keith Stoltz is a member of BMP LLC and, upon information and belief, appears to 
be a managing member of it. Keith Stoltz is also a member and, upon information and 
belief,  
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also appears to be a managing member of several other one-site single-purpose limited 
liability companies operating out of Stoltz Management offices. These include Greenville 
Center Associates, LLC, 20 Montchanin Associates, LLC and 3704 Kennett LLC. 
(Hereinafter, the term “Stoltz Group” will be a collective reference to these limited 
liability companies, Mr. Stoltz and Stoltz Management.)  

20. In late 2007 and early 2008 the Stoltz Group also filed plans for development of the 
three above-mentioned properties. Two of those plan applications also generated 
significant community opposition.  

21. In that regard, Greenville Center Associates, LLC filed an exploratory plan for the 
Greenville Center which, if approved, would allow, inter alia, a twelve-story high-rise 
with attached high-rise garage.  

22. 20 Montchanin Associates, LLC, owner of the former headquarters building of the 
Columbia Gas Company at 20 Montchanin Road, filed with the Department to lift deed 



restrictions which had been on the property since 1968 and to rezone a two acre portion 
thereof from OR (“Office Regional”) to CN (“Commercial Neighborhood”). The stated 
purpose was to add a separate office building of 36,500 square feet. This, too, generated 
significant community opposition for its impact on an historic and scenic area.  

23. In partial summary and by way of reiteration, in 2008 the Stoltz Group had four 
development proposals on file, three of which faced significant community opposition. 
Indications were they would not have smooth passage through the approval process with 
the government of New Castle County. The Stoltz Group then began negotiations with 
certain community groups.  
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24. The stance of the Stoltz Group toward the negotiations was stated by its chief 
operating officer in a letter of October 20, 2008, to a civic association as follows:  

Our existing, filed plans, are working their way through the County land use process, but 
we have taken steps to slow down that process for a short period of time to present this 
alternate for your consideration. In the course of your evaluation, we request that all four 
projects continue to be addressed simultaneously as they currently are today. We are open 
to some minor modifications, but we will not negotiate the specifics of each project 
individually.  

In other words, the Stoltz Group proposition was essentially “all or nothing,” thereby 
setting up a dynamic whereby it could obtain some momentum for all of its proposals if it 
could gain some adherence, or at least a lessening of opposition, from citizens who might 
live closer to one of its projects.  

25. The negotiations concluded with an Agreement dated as of December 31, 2010, 
between, on the one hand, the four Stoltz Group limited liability companies which 
controlled the four sites, and, on the other, one civic association. Among other provisions, 
this confidentially negotiated Agreement provided for a separate, so-called “Compromise 
Plan” for each of the sites, including the Barley Mill Plaza site. The Agreement called for 
the Stoltz Group to submit the Compromise Plans to the Department, while holding its 
earlier plans and applications in abeyance. While including separate timetables for the 
Stoltz Group to obtain approval on the various compromise plans, the Agreement 
continued the “all or nothing” approach. Specifically, when speaking to the “Compromise 
Plan Process,” the Agreement provided as follows:  

In the event that rezoning approval, Preliminary Plan approval, approval of the parking 
variances, approval of the deed restriction amendment or approval of the Record Plans 
contemplated in this Agreement, as applicable, are not obtained from New Castle County 
for all of the Properties, CRG understands that Stoltz is free to abandon all (and not just 
some) of the Compromise Plans and undertake, upon restoring the status quo ante with 
respect to all Properties for which any requested approvals and/or rezoning had  
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already been obtained, (and) to continue processing the Filed Plans ....  

(Emphasis added.) (The term “Filed Plans” was the term in the Agreement for the 
original plans which the Stoltz Group had filed for Barley Mill Plaza and the Greenville 
Center.)  

26. The Agreement further stated the express understanding on the part of the Stoltz 
Group that its negotiating counterparty, Citizens For Responsible Growth in New Castle 
County, Inc. (“CRG”) “has no authority to, and has not purported to, bind any person or 
organization other than itself.”  

THE REZONING APPLICATION FOR BARLEY MILL PLAZA  

27. As the aforementioned Agreement was being finalized, in January, 2011, the Stoltz 
Group submitted a new major land development plan to the Department for Barley Mill 
Plaza. Unlike the first-filed plan, it eliminated any residential component. It proposed 
much more intrusive and intensive commercial construction than the original plan, 
including big box stores and eight freestanding pad sites, five of which would be along 
Route 141. Freestanding restaurants and other businesses could go on those pads.  

28. The nature and intensity of the commercial development being proposed was not 
permissible under the existing Office Regional zoning. To accomplish what BMP LLC 
was now requesting, a rezoning would be required, to the “CR” classification 
(“Commercial Regional”). To that end, the parcels composing the front portion of Barley 
Mill Plaza, all along its border on Route rezoned. (See Rezoning map from the Zoning 
Ordinance, No. 11-050, attached hereto at Tab 2.)  

29. In accordance with State statute and long-standing procedures, the rezoning 
application was referred to the Department for review, a public hearing and 
recommendation to  
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the Council. 9 Del.C. § 2607. The Department reported a favorable recommendation to 
the Council on June 21, 2011.  

30. The favorable recommendation was very consequential, since the rezoning ordinance 
(“Ordinance”) passed by a bare margin majority, with seven councilpersons voting in 
favor and six opposed. Had the Department recommended against the rezoning, then by 
State statute, 9 Del.C. § 2614, a two-thirds vote would have been required nine 
affirmative votes and, presumably, the rezoning would not have been passed.  

31. Of note, the Planning Board of New Castle County nine citizens charged under the 
New Castle County Code with the power and duty “to review, hear, consider and make 



recommendations to approve or disapprove applications for zoning map amendments,” 
After participating in the public hearing convened by the Department and, presumably, 
having access to the Departmental information, the Board voted against approval of the 
rezoning�. However, the negative recommendation by the Board, while influential with 
some of the councilpersons who voted against the rezoning, did not have the same 
statutory effect of increasing the Council’s vote requirement.  

COUNT I  

LEGAL ERROR / FAILURE TO CONSIDER TRAFFIC IMPACT PRIOR TO 
REZONING  

32. The power to zone, and to rezone, is delegated to Council from the State. 9 Del.C. § 
2601. The rezoning process resembles a judicial determination, and its exercise must 
conform with standards by State law.  

33. Among other requirements, State law mandates that Council consider “the effects of 
existing traffic, projected traffic growth in areas surrounding a proposed zoning  
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reclassification and the projected traffic generated by the proposed site development for 
which the zoning reclassification is sought.” 9 Del.C. § 2662(4). That mandate was not 
followed here. In fact, it was deliberately and erroneously ignored.  

34. To repeat, the Parcel is at the northeast corner of Lancaster Pike and 141. Both roads 
are highly congested commuter routes. Lancaster Pike is the main commuting corridor 
from Hockessin and nearby Pennsylvania to the west, to downtown Wilmington on the 
east. Route 141 is a major cross-county route to Kirkwood Highway and Interstate 95 to 
the south, and the DuPont Experimental Station, the A.I. DuPont Childrens’ Hospital and 
greater Concord Pike to the north. Thirty years of planning and $230 million in taxpayer 
funds have been invested in streamlining the corridor, and still there is a well-known 
chokepoint on Route 141 over the two-lane Tyler McConnell Bridge just one mile from 
the site. Simple common sense is that putting a regional shopping mall at that location 
will greatly and adversely impact traffic congestion commuters already. Further, a 
regional mall will operate seven days per week, congesting those roads far more than 
they are now by the office use at Barley Mill Plaza.  

35. In fact, no one denied that there will be adverse traffic impact. As to traffic, even the 
Department, which recommended in favor of the rezoning, said in its June 21st report to 
the Council that:  

Development pattern .... Lancaster Pike is one of several primary  

arteries carrying traffic straight to and out of downtown Wilmington, while Centre Road 
functions as part of the road network carrying traffic to a variety of other large and 



industrial employment centers located along SR 141 from Concord Pike (U.S. 202) to SR 
9 in New Castle.  

***  
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Technical Advisory Agency Review .... In conjunction with the  

submission of a revised preliminary plan, DelDOT has instructed the applicant to perform 
a Traffic Operational Analysis (TOA) at fifteen existing and proposed intersections along 
the SR 48 and SR 141 corridors. The applicant will be providing current traffic counts at 
these intersections and will be required to determine existing and proposed levels of 
service at the intersections. DelDOT will analyze the results and determine what if any 
improvements will be necessary to accommodate the plan. It should be noted that the 
final analysis and identification of required improvements are not required until to (sic) 
record plan approval.  

***  

.... Mr. Tracey [the attorney for BMP LLC] concluded that the traffic operational analysis 
will identify the highway improvements needed and he added that the proposed storm 
water management facilities on the plan will assist in the larger regional needs of the 
area.  

***  

Public comment at the hearing .... Several opposition speakers  

utilized a PowerPoint presentation highlighting their issues. Traffic issues were far and 
away the most important and most object to the strain that will be placed on the Tyler 
McConnell Bridge and the ability of SR 141 and SR 48 to handle both the am and pm 
peak periods. Another important issue was the establishment of this site as a major 
commercial retail center and the impacts and potential precedents the CR zoning might 
have on other properties along both major arterials.  

***  

Applicant rebuttal .... In rebuttal after the public comment period, Mr. Tracey stated that 
there will be a traffic analysis performed on the proposal and it will likely lead to a (sic) 
additional highway improvements of which the developer will contribute their fair share 
costs. The County Code requires all of this information in advance of record plan 
approval.  

***  
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Department analysis .... Except for traffic issues, since a major  

office complex already exist (sic) on this site the inclusion of a commercial center is a 
reasonable fit for this intersection ....  

The Department acknowledges that much debate has occurred over traffic issues and 
whatever improvements might be necessary to accommodate the rezoning. In order for 
this project to be approved and recorded this issue will ultimately need to be resolved 
with the cooperation of DelDOT.  

(Emphasis added.) As to the traffic impact, the basic thrust of the Department’s report 
was to sidestep it; that is, recommending a favorable vote on the rezoning while saying 
that there would be time enough to deal with traffic analysis later.  

36. repeatedly given by defendant Culver, General Manager of the Department, at the 
Planning Board public hearings, as well as at a Council workshop and at two subsequent 
Council meetings on the amendatory ordinance. That advice was repeated forcefully 
numerous times as well by the attorney representing the applicant, BMP LLC.  

37. Council followed that erroneous and illogical advice of not waiting for the analysis 
from the Delaware Department of Transportation and otherwise not addressing the traffic 
issue before taking the vote to rezone. Of the bare majority of seven councilpersons who 
voted in favor of the rezoning, one expressly stated that he would have preferred to have 
had traffic impact data and a commitment to fund road improvements before having to 
vote. Three of the others who voted in favor, while not articulating much by way of their 
rationale, referred to relying on the recommendation of the Department, which 
recommendation, excerpted above, was that a consideration of traffic impact should wait, 
and need not be addressed prior to the rezoning vote.  
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38. It was legal error, in contravention of State law, for Council to have voted on the 
rezoning before receiving a traffic analysis and considering same. 9 Del. C. § 2662(4).  

39. In the event the defendants seek to rely upon and justify their actions and vote (while 
shunting aside traffic considerations) as somehow being in accordance with the 
procedures envisioned in an agreement between the County and DelDOT, then to the 
extent any such agreement or understanding might be interpreted contrary to the State 
statute, 9 Del.C. § 2662(4), cited above, then it would be ultra vires and invalid.  

40. In the event the defendants seek to synthesize harmony between the requirements of 
the State statute, 9 Del.C. § 2662(4), and their actions and vote based upon a provision (a 
relatively recent provision) in the Unified Development Code (“UDC”) of New Castle 



County § 40.31.113,G that provision is ultra vires and invalid. That provision, titled 
“County Council rezoning hearing and decision,” states, inter alia, that:  

The effective date of the rezoning shall occur at plan recordation and the Official Zoning 
Map of New Castle County shall not be changed until that date. If there is no plan to be 
recorded associated with the rezoning, the effective date of the rezoning shall be the date 
the rezoning ordinance is signed by the County Executive.  

But that bit of semantic legerdemain does not save the vote here from statutory illegality. 
Whether or not the rezoning ordinance approved by the Council on October 25, 2011, has 
found its way into the Official Zoning Map of New Castle County or will be delayed, the 
fact is that the O�captioned “Revise Zoning Map: Christiana Hundred, north side, 
Lancaster Pike (etc.)” was voted upon and approved before receiving the statutorily 
required traffic information for which the zoning reclassification was sought.  

41. In the event the defendants might seek to rely upon and justify their actions and vote 
upon an assumption that traffic will be addressed later, at record plan stage, and even if 
the  
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assumption is correct, that nonetheless is an abdication of Council’s statutory role. At the 
final record plan stage, Council will not be able to substantively change the plan based 
upon any traffic analyses that may have arrived by that point. Rather, at that stage, 
Council’s role is basically ministerial, in that while it can ask questions of the 
Department relating to technical compliance with its Code, that is limited to two 
occasions at most (i.e., two referrals back to the Department), at which point approval is 
mandatory and “Council shall adopt the resolution of approval.” NCC Code, § 
40.31.114,D.  

42. Further, besides being in violation of a State statutory mandate, the failure to consider 
traffic impact on a matter of this size and scope is so absolutely illogical as to be 
irrational, arbitrary and capricious, particularly when a study evidently was underway. 
(See, infra at para. 65.)  

COUNT II PROCEDURAL IRREGULARITY  

43. When the County exercises the zoning power delegated to it by the State, that power 
has to be exercised with procedural regularity and adherence to statutory and decisional 
standards.  

44. Traffic not considered. As alleged in Count I, supra, the County defendants violated 
St�Del.C. § 2662(4� from the proposed rezoning, neither when the proposed rezoning 
was reviewed by the Department nor when it was voted upon by the Council. In fact, the 
topic was expressly shunted aside.  



45. The Council also violated its own practices by acting without traffic data and 
DelDOT concurrence, in contrast to its past insistence upon receiving that type of input 
and  
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information before taking up a possible rezoning at Governor’s Square Shopping Center, 
a project one-sixth the size of the Barley Mill Plaza project.  

46. Beyond that, and as described next below, there were other procedural irregularities 
so substantial that by themselves they warrant a declaration that the rezoning should be 
declared invalid and returned for a fresh review process and vote. Alternatively, the 
procedural irregularities were at least sufficiently substantial as to overcome any 
“presumption of regularity” when the substantive recommendations of the Department 
and the vote of the seven member majority of Council are being reviewed.  

47. The add-ons. Ten conditions added to the Ordinance after its introduction turned  

the tide at the Council vote on October 25, 2011. There is ambiguity in those briefly-
stated conditions, leaving doubt as to their full meaning and as to whether they will be 
substantively significant or even enforceable. However, to the ex� least one member of 
the seven-member majority stated as such they should have been part of the prior 
Departmental analysis and public hearing process.  

48. One of the topics purportedly being addressed by one of the add-ons was downstream 
flooding in Elsmere and elsewhere. However, although downstream flooding had been 
mentioned as a topic of concern at the June public hearing, no substantive details were 
provided about that topic in the Departmental Report to Council.  

49. At the October 25th Council meeting, several councilmembers told of being at a 
meeting with the Delaware Department of Natural Resources and Environmental Control 
(“DNREC”) and the Soil and Water Conservation District just the day before the Council 
vote and the assurances they drew from that. though not desirable  
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and need not confine consideration to the record of proceedings itself, that alone is not 
what occurred here. The non-record DNREC meeting, and the assurances purportedly 
obtained in that meeting, were only orally summarized to the Council, without 
documentation, by the several councilmember participants. What those councilmembers 
were reporting should then have been the subject of professional review and a public 
hearing, which undoubtedly would have carried with it a requirement for express 
documentation. As it was, and as with the traffic issue, Council was voting on a highly 
technical matter without the requisite independent professional analysis and 
documentation.  



50. No fiscal note regarding enforcement of add-ons. Council Rule 2.2.7, in  

conjunction with New Castle County Code, § 14.01.007A, provides that the Chief 
Financial Officer or designee is to attach “a fiscal note to each proposed Ordinance prior 
to its introduction by County Council. The fiscal note shall reflect a three (3) year fiscal 
projection of the proposed legislation.” Further, Council Rule 2.4.2.1 provides that “Best 
efforts shall be used to secure from the Department of Finance a revised fiscal note on 
any floor amendments that would substantively revise the fiscal impact as noted in the 
fiscal note of the legislation being amended.”  

51. At the October 11, 2011 Council meeting, the sponsor of the Ordinance proposed 
adding an amendment purportedly to restrict development of certain portions of the site 
through deed restrictions. During the discussion on the proposed amendment, it was 
observed by a member of the public that County enforcement of the proposed restrictions 
could prove quite expensive, and that the County had recently spent hundreds of 
thousands of dollars in just enforcing one restriction relating to the development of the 
Pike Creek Valley Golf Course. When proposed October 11th, the amendment initially 
included nine restrictions, and a tenth was  
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added on October 25th. Yet, despite the obvious fiscal impact arising from the 
amendments, which would substantively revise the fiscal impact of the Ordinance, there 
was no evidence of any effort to include an assessment of the fiscal impact. Hence, when 
the Ordinance passed at the next Council meeting, on October 25, 2011, the fiscal note 
remained unamended, stating, among other things, that the “Rezoning Ordinance will 
have no immediate fiscal impact on the County.” This failure to provide an appropriate 
fiscal note is a violation of the Council’s rules and of the public’s right to be informed of 
the cost of any substantive amendment.  

52. Genesis in conflicted representation. The New Castle County Ethics Commission  

ruled on February 17, 2011 that the elevation of the Council President to County 
Executive created a conflict of interest for him because his wife, as an attorney, was 
working on land use matters for developers. One of those developers was the Stoltz 
Group. As attorney for Barley Mill, LLC and other Stoltz Group properties, she had been 
steering the projects through the County approval process for three years. Following the 
ruling of the Ethics Commission, the attorney announced she would resign, but that did 
not occur until BMP LLC filed its second plan, the so-called “compromise plan,” for the 
site. While the Departmental review and favorable report on the second plan came later, 
after BMP LLC was represented by replacement counsel, it would appear that the 
orientation and mindset of the Department and its General Manager toward major 
development at Barley Mill Plaza was already in place. Particularly when the Council 
implicitly is placing its reliance upon the fairness and veracity of a Departmental review 
should be conducted and then reported with total impartiality.  



53. Inadequate statement of reasons on record. As part of the rezoning process,  

which is quasi-judicial, the Council must provide a comprehensible statement for the 
reasons  
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underlying the result. While every councilperson need not supply page-and-verse when 
voting, there is a responsibility to provide the reasoning supporting the decision in a 
manner rationally tied to the record before it.  

54. Many of the seven who voted in favor of the Ordinance did little more than refer to 
the favorable Department recommendation. Whether or not that is sufficient in the 
abstract to satisfy the procedural obligation in some matters, here it decidedly was not, 
since the Departmental Report was facile and conclusory. As excerpted above, in para. 
35, the Report sidestepped any discussion of the traffic problems posed, which most 
assuredly would have the greatest impact on the greatest number of County residents, the 
County itself. And as will be demonstrated infra, at paras. 56-66, the Departmental 
Report neither provided nor reflected substantive analysis of other factors which, by 
statute, must be considered on a rezoning. The insufficiency of the Report was 
remarkable for a rezoning vote, especially on a site this large, with the potential for 
permanent adverse consequences so apparent. In such circumstances, Council has not met 
its procedural obligation by simply citing to a Departmental Report when the report itself 
was inadequate relative to what is involved and what it purported to represent.  

COUNT III 
ARBITRARY, CAPRICIOUS AND IRRATIONAL  

55. The record is devoid of substantial evidence to support the Departmental 
recommendation and the Councilmanic vote. Rather, and as set forth below, in critical 
regards the record reflects arbitrary, capricious and irrational Departmental 
recommendations and Councilmanic conclusions.  

56. Comprehensive Development Plan. By State law, once a Comprehensive  

Development Plan has been adopted by the County, all amendments to the zoning map 
either  
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must be consistent with the comprehensive plan, or the comprehensive plan itself must be 
expressly amended to achieve consistency. 9 Del.C. §§ 1305 and 2607. The zoning map 
itself then has the force of law. 9 Del.C. § 2659.  

57. County Code is in accord with State law. UDC § 40.31.410. It provides that when 
determining whether a zoning map amendment should be recommended (by the 



Department) or approved (by the Council), there must be “consistency with the 
Comprehensive Development Plan.”  

58. The significance and legal scrutiny given to zoning designations arises from an intent 
to set the legal rules by which residents, institutions and businesses choose their locations 
and make important, long-term investment decisions.  

59. The 2007 New Castle County Comprehensive Plan Update identifies Barley Mill 
Plaza as a “Community Redevelopment” area. By that identification, it encourages 
mixed-use developments, rather than commercial developments that are not supported by 
community needs, region, well beyond the community.  

60. The Departmental Report finessed this topic. It did note that the 2007 Comprehensive 
Plan Update designates the Barley Mill Plaza property as a community redevelopment 
area. However, it went on to characterize the Barley Mill Plan as “a redevelopment 
proposal located on two major arterial highways” and that “while the comprehensive plan 
encourages mixed use developments, it also recognizes the need to identify certain areas 
of the County that can support additional commercial and office development.” Basically, 
what the Department said there could be said of virtually any major intersection within  
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the County, and there is no substantial basis in the record to ignore the community 
redevelopment designation.  

61. When casting their votes on the rezoning amendment, three councilpersons (of the 
seven who voted in favor) did little more than cite reliance upon the Department. Hence, 
there is no evidence of record that the Council, when it voted in favor, gave particular 
attention to the evident incongruity between what was being proposed and the present 
zoning map and comprehensive plan.  

62. Other requisite factors neglected or subverted. Another factor to be considered  

before a zoning map amendment is recommended and then approved is “consistency with 
the character of the neighborhood.” UDC § 40.31.410,B. The rezoning that was 
recommended and then approved here is wholly inconsistent with the character of the 
neighborhood. There are no strip malls or commercial establishments along Route 141 
from Faulkland Road to Fairfax, a distance of five miles. Barley Mill Plaza is bordered 
by residential neighborhoods or low-impact uses on 78% of its perimeter. A mere 9% 
adjoins commercial space, to the east along Lancaster Pike. Across Route 141 there is a 
130 acre land preserve and across Lancaster Pike there are two well landscaped office 
parks, and nothing commercial.  

63. Departmental recommendation all but mischaracterized the topography. It said that 
“the residential neighborhoods for the most part are all somewhat removed from any 
direct impact with this development. The railroad provides a significant buffer to the 



communities to the northeast.” That is not a substantial finding; if anything, it is a 
substantial mischaracterization of the topography, in three regards:  
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(a) “The railroad” referenced is a one-line track mostly at grade. Far from being a 
“significant buffer,” it will be no buffer at all against the noise, light and sound 
emanating from the commercial establishments.  

(b) The residential neighborhoods are not “all somewhat removed from any direct impact 
with this development.” The intersection of Centre Road and 141 is directly across 141 
from the broad side of the proposed mall. Within a few hundred feet of leaving their 
home, the plaintiffs in that area to the west will be facing a mall where presently stands 
low-rise (two story/22 foot) office buildings in an office park, landscaped with trees, 
which is quiet during the day and substantially inactive on weekends. Basically just office 
workers are drawn to the site, in contrast to what a mall would draw. It is arbitrary, 
unstudied and unreasonable to say, as the Department has done, that “since a major office 
complex already exists on this site the inclusion of a [regional] commercial center is a 
reasonable fit for this intersection.”  

(c) The rezoning only made the headway it did because it was considered as part of a 
“larger redevelopment proposal” for the entire 92 acres of Barley Mill Plaza. Having 
invoked that, it was capricious to then shift and attempt to confine focus to just the front 
40% of the site, and suggest that the back 60% of the site is somehow sheltering the 
neighbors to the east.  

64. In the Departmental Report, similar conclusory, short shrift was given to other factors 
which are statutorily mandated for consideration before a zoning map amendment is 
recommended or approved. The factors of “Consistency with zoning and use of nearby 
properties” and “Affect on nearby properties” were not given reasoned analysis. The 
bald, conclusory language in the Departmental Report could have read virtually the same 
for any major intersection.  
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65. The non-treatment of the traffic situation was particularly illogical, even if, contrary 
to what is law, traffic studies were not a pre-vote requirement. The adverse effect of the 
traffic to and from regional malls is a perpetual issue throughout the County and State, 
and the basis for concern here was made evident from lay witnesses.  

66. As stated in paras. 54 and 61, above, the councilpersons gave very little rationale 
when announcing their vote in favor, other than by referring to the Departmental 
recommendation in favor. Except for the applicant’s counsel, no one at the Council 
meetings stated that the rezoning criteria had been affirmatively met. In fact, in the final 
hour of discussion, the presiding officer all but stated that the project would be out of 



character with the The record, therefore, is devoid of any substantial consideration of the 
appropriate factors.  

67. “Redevelopment” mischaracterization. The Department ruled that the rezoning  

application was part of a “redevelopment proposal.” As a redevelopment, the applicant, 
BMP LLC, gained a toehold to get by the existing Comprehensive Plan designation for 
the property (paras. 56-61, supra.). Also, as a redevelopment, there would be a waiver of 
substantial impact fees.  

68. However, it was error to consider and treat this as “redevelopment.” By the 
elopment” is defined as:  

A process used to identify previously developed land that is now vacant, abandoned or 
underutilized real property where older structures if they exist are rehabilitated or 
replaced.  

That description does not pertain to Barley Mill Plaza by any straightforward measure. 
Nor is there any evidence in either the public hearing record or the Council record to 
suggest that this is  
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a true “redevelopment” proposal. It does not accord with the statutory statement of 
purpose for redevelopment:  

a. Purpose. Redevelopment is intended to facilitate and encourage the continued viability 
of previously developed land by granting a credit for both extractive use sites and 
Brownfields; and for sites with legally existing gross floor area (GFA) that has been 
demolished by more than fifty (50) percent of its GFA. New construction may be 
configured or located elsewhere on the site although rehabilitation or restoration of 
existing structures is highly recommended.  

UDC § 40.08.130,B.,6. (Emphasis added.) 
69. Moreover, rezoning the 36.8 acres was not necessary to “redevelop” the property  

in any event. The rezoning was simply grafted to the alleged redevelopment to obtain the 
benefits granted to redevelopment projects and, as stated by Culver, General Manager of 
the Department, to give BMP LLC more commercial footage per unit and far more 
commercial uses than could be achieved under the existing, OR zoning.  

70. Stormwater management illusory thus far. Several members who voted in the  

majority seemingly prevailed for their constituents in areas downstream by insisting that 
the eastern-most stormwater management pond in the plan would be constructed during 
the first phase of construction. That was written into the rezoning ordinance as one of the 



add-ons. However, what was lacking is a technical determination as to whether that plan, 
and pond, would have the beneficial and affirmative curative effect by which it was 
touted to the Council. There is no unlimited commitment on the part of BMP LLC to do 
“whatever is required” to address downstream concerns; rather, there is only an 
obligation to do what the County requires in the future, and there is absolutely no 
evidence in the record that DNREC or the County has a requirement or intends to require 
that BMP LLC do anything positive to ameliorate the situation  
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-off from the site.  

71. The rush itself was capricious and unreasonable. To reiterate, Council voted on a  

36.8 acre rezoning (a) without traffic analysis, or even any consideration of the subject, 
although a study called for by DelDOT was underway; (b) without the benefit of 
independent stormwater analysis; and (c) without a revised fiscal note. There was no 
logical and valid reason why the vote on the Ordinance could not have been deferred for 
those steps to be completed and the corresponding details to be obtained.  

72. Consideration of other Stoltz Group sites, the Greenville Center in particular. The 
Departmental Report did not expressly state that one of the reasons it was recommending 
in favor of the proposal was the fact that it was part of the compromise with the Stoltz 
Group which concerned both Barley Mill Plaza and the other sites owned and controlled 
by the Stoltz Group. Rather, as to that, the Report just artfully stated that “New Castle 
County does acknowledge the significant agreement reached by these parties.” However, 
at the public hearing and later before Council, a proponent from the community group 
which had negotiated with Stoltz went on at great length about the internal linkage on the 
compromise, the all-or-nothing approach which the Stoltz Group had orchestrated. In 
particular, she spoke of concern for a chain of possible adverse consequences, such that if 
the Council were not to approve the application of BMP LLC, then she and her neighbors 
closer in vicinity to the Greenville Center might be faced with a twelve- story building, 
for the Stoltz Group could then pull back on its “compromise plan” for Greenville Center, 
too. No one from the Department and no legal officer from the County gave contrary 
advice, and when several Council members attempted to test the hypothesis by asking the 
attorney for proponent BMP LLC, his answer was noncommittal, and he would not rule it 
out.  
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73. This linkage between site applications should not have been a cognizable factor. UDC 
§ 40.31.410, in addition to requiring consistency with the comprehensive development 
plan, speaks in terms of consistency with the character of the neighborhood and the 
consistency and affect on nearby properties. Just because an applicant is fortunate 
enough to own other sites throughout the County, there is nothing in the Code which 
authorizes the County to accede to a linked power play of that sort. There is nothing 



which states that, say, the “effect on distant areas where there are properties controlled by 
the same group,” is an appropriate factor for consideration when considering whether a 
proposed rezoning amendment satisfies standards and criteria and should be allowed.  

WHEREFORE, plaintiffs pray for the following relief:  

A. A declaration that the Department erred in its review and reporting process by not 
awaiting, and thereby not considering, data on the effects of the existing traffic, projected 
traffic growth in areas surrounding the site, and the projected traffic generated by the 
proposed site development, as mandated by 9 Del.C. § 2662(4);  

B. A declaration that the Department erred by not providing traffic analysis to the 
Planning Board and to the Council before those bodies were to deliberate and decide;  

C. A declaration that the Departmental Report provided inadequate analysis and lacked 
substantial evidence to support a conclusion that the standards for rezoning were met;  

D. A declaration that the vote of Council was invalid for having been taken before receipt 
and consideration of the statutorily mandated traffic information;  

E. A declaration that the vote of Council was procedurally irregular and substantively 
illegal, being arbitrary and capricious in several critical regards;  

F. A declaration that the vote of Council to rezone was arbitrary and capricious;  
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G. An injunction against the issuance of any demolition or building permit and any 
further progression to reconfigure Barley Mill Plaza until the statutorily-required traffic 
information is provided after having been analyzed and reported upon independently, and 
only then may the rezoning be voted upon by Council;  

8. Such further relief as is equitable in the circumstances; and  
9. Costs of litigation.  

December 27, 2011  
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/s/ Jeffrey S. Goddess (No. 630)  

_______________________________ Jeffrey S. Goddess (No. 630) Rosenthal, Monhait 
& Goddess, P.A. 919 N. Market Street, Suite 1401  

P. O. Box 1070 
Wilmington, DE 19899-1070 (302) 656-4433  



Attorney for Plaintiffs  

 


